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TO: LARRY R. ETZWEILER, SDAG

PLEASE TAKE notice that at a time and place to bhe
determined-by the Court, Appellant the ACLU-NJ will ask the
Court to grant it a preliminary injunction 1) permitting it to
distribute voters’ rights cards within 100 feet of the polling
place during the February 5, 2008, primary election; and 2) to
conduct exit pelling within 100 feet of the polling place during
the February 5 primary without two weeks’ notice to, or approval
by, county boards of elections,

In support of that motion, the ACLU-NJ will rely on the
accombanying brief and the certificaticn of Deborah Jacobs.
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IN RE: ATTORNEY GENERAL'S SUPERIOR COURT OF NEW JEERESEY
"DIRECTIVE ON EXIT POLLING: APPELLATE DIVISION
MEDIA AND NON-PARTISAN PUBRLIC

INTEREST- GROUPS," ISSUED
JULY 18, 2007 DOCKET NGC. A-543-07T1

ON APPEAL FRCM FINAL
ADMINISTRATIVE ACTICN EBY
THE OFFICE OF THE ATTORNEY
GENERATL

CERTIFICATION OF DEBORAH
JACOBS

I, Deborah Jacobs, hereby certify:

1. I am the Executive Director of the American Civil
Liberties Union of New Jersey (hereinafter “ACLU-NJ”). I make
this certification in support of the ACLU-NJ's motion for
preliminary injunction in this matter. 1 have perscnal knowledge
of the matters get forth herein.

2. The ACLU-NJ 1is a private non-profit, non-partisan
membership organization dedicated te the principle of individual
liberty embodied in the United States Constitution. Founded in
1960, the ACLU-NJ has approximately 15,000 members in the State of
New Jersey. The ACLU-NJ is the state affiliate of the American
Civil Liberties Union, which was founded in 1920 for identical
purposes; and is composed of over 400,000 members nationwide. The
ACLU-NJ's address is: P.0Q. Box 32159, Newark, New Jersey 07102.

3. In previous elections, the ACLU-NJ, in conjunction with

other public interest organizations, organized volunteers to hand



cut voter rights cards on election days to persons entering voting
sites. The voter rights cards provide general information and
contain no mention of any individual running for cffice or any
public question to be voted upocn.

4. The ACLU-NJ, in previous elections, has also organized
volunteers to conduct questioning of voters leaving pelling sites,
regarding the voters’ experiences with the polling site and the
voting process. Again, there was no mention of any individual
running for office or any public guestion that was voted upon.

5. ACLU-NJ wvolunteers sought to conduct these activities
within 100 feet of polling sites, so as to have access to voters.
However, on numerous occasions, ACLU-NJ volunteers were precluded
from, and threatened with arrest for, engaging in the activities
described above. When our volunteers attempted to conduct their
activities outside 100 feet from the polling locations, their
access to voters was severely limited.

6. The ACLU-NJ plans tc have volunteers hand out voter rights
cards to persons entering polling sites and conduct questioning of
voters exiting polling sites during the primary election on
February 5, 2008. It has recently hired an individual specifically
to organize volunteers and to conduct such activities during that
electiocn.

7. As in past elections, the ACLU-NJ's proposed activities
would not interfere with, chstruct or seek to influence any voters.

Its polling would be limited to exiting voters. Its distribution



of wvoters’ rights cards would not involve any solicitation of
voters; veolunteers would simply offer the cards to voters as they
entered or exited the polls.

8. The effort to secure volunteers will continue up until the
day of the election. Therefore, we will be unable to know ?rior to
February 5, 2008, exactly how many volunteers we will have, how
many polling places we will cover, which pelling places we will
cover (as that may depend on where the volunteers reside), and the
names of the volunteers covering particular sites.

9. The ACLU-NJ also fields phone calls from voters during
election days, and will do so during the February 5, 2008, primary
election. If we receive complaints from a particular polling site,
we may deem it appropriate to move volunteers from one location to
the polling site about which complaints were received, go that we
may hand out voter rights cards to the voters entering that polling
place. As such, we may seek tc hand out voter rights cards at a
polling place where we did not, prior to February 8, 2008, intend
to conduct activities.

10. I hereby certify that the foregoing statements made by me
are true. I am aware that i1f any of the foregoing statements made
by me are false, I may be subject to punishment

%//ff’”‘//-kwwé___&

DEBOR%%;JACOBS

Dated: December 26, 2007
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I. PROCEDURAL HISTORY

This is an appeal of final administrative action. R. 2:2-
3(a) (2). The ACLU-NJ challenges the validity of a “Directive on
Exit Polling” issued in July 2007 by the state attorney general.
Aal.

That directive, as “clarified” by the attorney general’s
office, permits exit polling by media and noen-partisan entities
within 100 feet of z polling place, but prohibits all other
expressive activity in that 100-foot zone. In addition, the
directive requires those entities, at least two weeks before an
election, to apply for and obtain clearance to poll from the
counﬁ? election board. 2Aa3-7.

The ACLU believes the directive 1) exceeds the attorney
general’s authority under the governing election statutes; 2)
viclates the First Amendment® by imposing a content-based
restriction on protected speech; and 3) constitutes an improper
prior restraint. This appeal asserts those claims.

The state’s primary election will be held February 5, 2008.
As it has in past elections, the ACLU wishes to engage in voter
protection activities. It wants to distribute “voters’ rights
cards” To persons entering voting sites. It also wishes to

guestion voters as they leave the peclls about their voting

' "Congress shall make no law ... abridging the freedom of

speech, or of the press." U.S. Const., Amend 1.
1



experience. It secks to conduct these activities within 100
feet of the polling place.

The attorney general’s difective prohibits the first
activity énd requires prior state approval for the second.
Accordingly, the ACLU asks the Court for a preliminary
injunction to permit it to distribute voters’ rights cards
within 100 feet of the polls and to conduct its “exit polling”
without notice and pre-approval.

For the following reasons, the Court should grant this
application:

First, the ACLU is likely to succeed on its three theories
of iﬁﬁalidity. The election statutes under which this directive
purportedly was promulgated do not prohibit all expressive
activity within 100 feet of the polling place; they only ban
electioneering, solicitation and obstruction of voters. Because
the attorney general's directive prohibits all other expressive
activity, such as the distribution of voters' rights cards, it

is ultra vires.

Even 1if statutorily authorized, the directive creates
content~based restrictions among speakers that either fail to
serve a compelling state interest or are not sufficiently
tailored to advance that interest. Moreover, the notice and

pre-~approval requirements for election polling are presumptively



invalid prior restraints, for which the state cannot provide
adequate justification.

second, failure to grant the injunction will cause the ACLU
substantiéi irreparable harm: it will lose its right to engage
in constitutionally protected speech in a circumstance where,
given the timing, only an injunction will protect that right,

Third, the balance of equities favors the ACLU. Its right
to free expression in this context outweighs any claim the state
might have that its interests Justify a flat ban on pre-vote
contact with voters.

II. STATEMENT OF THE FACTS

On July 18, 2007, the attorney general issued the directive
that is the subject of this lawsuit. The directive was sent to
all county boards of elections and county election
superintendents. Aa3.

The directive permitted exit polling by media and non-
partisan groups in the 100-foot zone outside a polling place,
but prohibited “assist[ing] or offer[ing] materials to voters
entering the polling place.” Rad4. It also reguired advance
approval for exit polling from the county election board, on two
weeks’ notice. It contained no standards for the grant or

denial of that approval. Az3.



A letter from Deputy Attorney General Donna Kelly
accompanied the directive. The letter made clear that while
exit polling (as restricted by the directive) was permitted
within lod.feet of the polling place, “‘entry’ polling, the
distribution of materials, or attempts to assist voters within
the 100-foot exclusionary zone” were not. Aab.

Cn July 27, 2007, ACLU Legal Director Edward Barocas wrote
to Kelly for “clarification” of the directive. Barocas asked 1)
whether “exit polling” included questions about a person’ s
voting experience; 2) whether “exit polling activity” included
distribution of voters’ rights cards to exiting veters; and 3)
whethér expressive activities other than exit polling were
permitted within the 100-foot zone if they did not involve
“electioneering.” Aag,

Kelly responded con October 16, 2007. She indicated that 1
exit polling included questions about a voters’ exXperience; 2)
distribution of materials to exiting voters .was not “exit
poiling activity” (and presumably therefore not permitted); and
3) Mactivity within the 100-foot protected zone is to be limited
to properly credentialed exit pollsters, in furtherance of
facilitating access to the polls and to assuring the orderly

conduct of elections.” Rall.



The ACLU-NJ is a private non-profit, noen-partisan
membership organization dedicated to the principle of individual
liberty embodied in the Constitution and the Bill of Rights. As
part of ité mission it conducts voter education and protection
activities at polling places during elections. See
Certification of Deborah Jacobs, Paragraph 2.

In particular, as it has in the past, the ACLU wishes in
the future tc 1) offer “voters’ rights” cards toc voters as they
enter the polling place; and 2) survey exiting voters about
their voting experience, including barriers to voting or
discriminatory treatment. Id. at Paragraphs 3-6; Ral’-13.

‘fo ensure the effectiveness of these efforts, the ACLU
seeks to conduct them as close to the polling place as possible.
Acceordingly, while the ACLU does not seek to be in the polling
place itself, it does wish te conduct its activities in the 100~
foot “non-electioneering” zone‘around the pelling places.

Jacobs Certification at Paragraphs 5-6.

The ACLU’'s proposed activities would not interfere with,
obstruct or seek to influence any voters. Consistently with the
directive, its polling would be limited to exiting voters. 1Its
distribution of voters’ rights cards would not involve any

solicitation of voters; volunteers would simply offer the cards



to voters as they entered or exited the polls. 1Id. at Paragraph
7.

As "clarified," the attorney general’s July 18 directive
prohibitsrﬁhe ACLU from distributing voters' rights cards to
both entering and exiting voters within 100 feet of a pelling
place. It permits post-vote questioning about a voter’s
experience, but only if approved by the election board on two
weeks notice.

On October 1, 2007, the ACLU-NJ filed this appeal. Aal.
Given the pending February 5 primary, and the unlikelihocd of
this Court's final decision before then, 1t seeks a preliminary
injunction permitting it to distribute voters’ rights cards
within the 100-foot zone, and to engage in exit polling without
the prior approval of the state. Jacobs Certification at
Paragraphs 8-9.

ITI. ARGUMENT

To obtain a preliminary injunction, a litigant must
establish 1) a probkability of success on the merits, including
the absence of factual disputes; 2) immediate, irreparable harm;

and 3) a favorable balance of the equities. Crowe v. DiGiocia,

90 N.J. 126, 132-34 (1982).
The ACLU has satisfied that standard. It is likely to

succeed on both its statutory and constitutional claims that the



directive is invalid. Tts inability te engage in gxpressive
activities at the upcoming election constitutes lmminent
irreparable harm. The relevant equitises faver vindicating its
free Speeéh rights over any countervalling interest the state
may advance.
A. The ACLU Is Likely To Succeed On Both Its
Statutory and Its Constitutional Challenges

To The Validity Of the Attorney General’s
Directive.

The ACLU does not object to the general principle that the
attorney general has authority, consistent with law, to
promulgate directives governing such topics as activity around
polling places.

Moreover, it agrees with, and endorses, much of what the
Directive on Exit Polling contains - particularly the attorney
general’s statement that exit polling and voter surveying may
occur within the 100-foot “electioneering” buffer zone
established by the election code. See N.J.S.A. 19:34-15.

The ACLU objects, however, to those portions of the
directive that:

1. Prohibit other non-electioneering expressive
activities, such as distribution of voter's'rights cards, within
100 feet of the polling place.

2. Require those entities that wish to exit poll to submit

to a regime of prior restraint.



These features of the directive - which render it
unconstitutional and eviscerate its statutory underpinnings -
form the basis of the ACLU’s appeal. With respect to each of
them, the ACLU’s challenge is likely to succeed.

1. The Attorney General’s Direcfive, As
Clarified, Conflicts With The Intent OFf

The Statutes It Purports To Implement,
And Is Therefore Invalid.

An administrative agency’s actions cannot exceed the
authority statutorily delegated by the legislature. In re New

Jersey Industrial Health Coverage Program's Readoption of

N.J.A.C. 11:20-1, 179 N.J. 570, 579 (2004). See Gormley wv.

Lan, 88 N.J. 26, 38 (1981); New Jersey Guild of Hearing Bid

Dispensers v. Long, 75 N.J. 544, 562-63 (1878) .

In particular, an agency may not contravene statutory
intent; it may not “take liberties” with statutory language,
“even to subserve a desirable policy not effectuated by the act

as written.” See R.H. Macy & Co. v. Director, Div. of Taxation,

77 N.J. Super. 155, 173 (App. Div. 1962), aff’d o.b. 41 N.J. 3
(1963). See alsoc N.J. Const. (19%947) Art. V, § 4, 96 (permitting
legislature to override agency action that violates statutory
intent).

The attorney general’s directive prohibits all expressive
activity, except for exit polling, within 100 feet of the

entrance to a polling place. It seeks to implement what the

8



attorney general apparently believes is a desirable policy -
creation of a 100-foot zone in which no exXpressive contact with
voters, other than post-vote electicn polling, may occur.

But the election statutes on which the attorney general
relies do not embody such a policy, either explicitly or
implicitly. Properly read, they only proscribe activity that
influences, obstructs or interferes with voters. To the extent

the directive goes farther than that, it is ultra vires.

The directive purports to enforce three statutes: N.J.5.A.
19:34-6, N.J.S.A. 19:34-7, and N.J.S.A. 19:34-15. Although theay
overlap, each targets a particular election concerr. But
whether read singly or together, none evinces a legislative
intent to prohibit all expressive activity within 100 feet of
the polls.

The attorney general’s directive principally relies on
N.J.S.A. 19:34-15. That statute, entitled "Electioneering
within or about polling place,” provides:

If a perscon shall distribute or display any
circular or printed matter or offer any
suggestion or solicit any support for any
candidate, party or public question within
the polling place or room or within a
distance of one hundred feet of the outside
entrance to such polling place or room, he

shall be guilty of a disorderly persons
offense.



This provision prohibits electioneering - the attempt to induce,
by suggestion, solicitation or distribution of literature,
“support for any candidate, party or public question” - within

100 feet of the polls. See State v. Black, 54 N.J.L. 446, 452

(Sup. 189%2), aff’'d p.c. 65 N.J.L. 688 (E. & A. 1900) (predecessor

statute); see zlso Wilentz v, Galvin, 125 N.J.L. 455, 457 {Sup.

1940 (statute preserves “the fair and honest conduct of an
election”).

By its terms, the statute does not prochibit all expressive
activity in the 100-foot zone. Had the legislature intended
that result, it would simply have said so, rather than

specifying particular forbidden activity. See 0’Connell v.

state, 171 N.J. 484, 488 (2002} {legislature presumed to mean

what it plainly said); Caput Mortuum, LLC v. S&S Crown Services,

Ltd., 366 N.J. Super 323, 333 (App. Div. 2004) (same) .

Moreover, although the state may argue otherwise, the
statute does not forbid “display” or “distribution” of all
“"printed matter” in the 100-foot zone. Both the structure and
the grammar of the provision make clear the ban is limited to
“"electioneering” literature.

First, the prohibition on display and distribution is
associated with the prohibitions on “suggestion” and

“"soliciting”; its meaning must be gleaned from that association,

10



and from the context of the section as a whole. In re Civil

Commitment of J.P., 393 N.J. Super. 7, 16 (App. Div. 2007)

tapplying the maxim of statutory construction noscitur a

sociis); Isetts v. Borough of Roseland, 364 N.J. Super. 247,

257-58 {App. Div. 2003).

Here, as the title of the statute suggests, all the
prohibited activities - distribution, display, suggestion and
solicitation - appear in the context of their relationship to
electioneering. Their meaning should be limited accordingly.

Second, the grammar and punctuation of the provision
support this conclusion. The absence of any comma betwéen the
prohigited activities indicates the phrase “for any candidate,
party or public guestion” modifies all of them, not just

“soliciting support.” See Crosswell v. Shencuda, 275 N.J.

Super. 614, 620 (Ch. Div. 1994) (legislature presumed to know
rules of grammar).

Third, were the modifying phrase applied only to
"soliciting support," the result would be ndnsensical. The
statute weould then not only ban all “display” and “distribution”
but all "suggestions" within 100 feet of the pells.

On that crabbed construction, any suggestion on any matter,
be it related or unrelated to fhe election, would be prohibited

in or around the polls. A person would violate the statute, for

11



example, if he "suggested” to a voter that they go out to dinner
that evening. The legislature cannot be presumed to have

intended that absurd result. State v. McKeon, 385 N.J. Super.

559, 568 (App. Div. 2006).
Section 15 is therefore not authority for a ban on
expressive activity that is not “electioneering.”
The directive also references N.J.S.A. 19:34-6 and -7.
N.J.S.A. 19:34-6 makes it a third degree crime to
obstruct the entrance to any polling place,
or cbstruct or interfere with any voter, or
loiter in or near the polling vlace, or,
with the purpose to obstruct or interfere
with any voter or to unduly delay other
voters from voting, spend an inordinate
amount of time in the polling booth, or do
any electioneering within any polling place
Oor within one hundred feet thereof.
Similarly, N.J.S.A. 19:34-7 makes it a fourth degree crime for a
person to “lolter, electioneer, or solicit any voter” within 100
feet of the polling place.

“"The plain language of a statute is the best indicator of

legislative intent.” R.A.C. v. P.J.5., Jr., 192 N.J. 81, 95

(2007}; see also State v. Churchdale Leasing, Inc., 115 N.J. 83,

101 (1989) By their plain language, these two statutes apply
only to affirmative activity, expressive or octherwise, that

“obstructs” or “interferes with” voters or constitutes
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“loitering,” “solicitation” or “electicneering.” Nothing
Droposed by the ACLU fits into those categories.

In particular, the ACLU does not propose to “solicit”
entering {floters2 - that is, to importune them, to ask tThem for
money or other consideration, or to confront them face-to-face

in any fashion. See American Heritage Dictionary of the English

Language at 1654 (4" Ed. 2006). The ACLU’'s proposed offer of
voters’ rights information - akin to offering a leaflet to a
passerpby - thus poses none of the dangers of congestion,
interference or obstruction that are the targets of Sections §
and 7.

in terms of their propensity to cbstruct or congest, a
significant distinction - one, in fact, of constitutional
dimension - exists between solicitation and the offering of
literature. “[Slolicitation impedes the normal flow of traffic
because it requires action by those who would respond.
Confrontation by [a soclicitor] disrupts pasgage and 1s more
intrusive and intimidating than an encounter with a2 person

giving out information.” ISKCON v. Lee, 505 U.S. 672, 689

{1982) (0'Connor, J., concurring), citing United States v.

Kokinda, 497 U.S. 720, 733-34 (19890) .

* Obviously, exit pelling can be characterized as a form of
“solicitation” - of information - but the directive does not
forbid that.
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