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PRELI M NARY STATEMENT

Segregation in New Jersey’'s public schools is a difficult
and persistent problem Al though the state’s public schools
became nore integrated during the 1960's and early 1970's,
segregation has increased in recent years, and today New
Jersey’s public schools are anpbng the npbst segregated in the

nati on.

The Borough of Red Bank (“Red Bank”) is an integrated
comunity, with significant nunbers of African-Anerican, white,
and Hi spanic children. Nonet hel ess, the M ddl e School operated
by the Red Bank Board of Education (the “Board”) has becone an
overwhelmngly mnority school. In contrast, the Red Bank
Charter School (“RBCS’) has a student body that is made up of
about half white students. Thus, the Red Bank Board of
Education nust fund one predomnantly mnority school and

anot her that acts as a “safe haven” for white students.

In renewi ng and expandi ng the charter of RBCS, however, the
Comm ssi oner of Education (the “Conm ssioner”) did not consider
the segregative effect of RBCS. Despite the Suprenme Court’s
instruction to the Conmm ssioner that he “assess [the racial
i npact when he] initially reviews a charter school for approval

to open, and on an annual basis thereafter,” In the Mtter of

the Gant of the Charter School Application of Englewood, 164

N.J. 316, 328 (2000) (hereinafter, “Englewod”), his decision

fails even to nention the i ssue of race.



Li kew se, the New Jersey State Board of Education (the
“State Board”) did not renedy this problem I ndeed, the State
Board nentioned the issue of race only in passing: “Nor has
[the Board] denonstrated that [RBCS] has had a segregative
effect on the district’s schools or that expansion of [RBCS]
will have an inperm ssible inpact on the racial conposition of
the [Board]’s schools.” (Pa 180.)' Nowhere does the State Board
set forth its reasons for rejecting the overwhel m ng evidence
that RBCS has had a segregative effect on the Mddle School.
And w thout such reasoning or analysis, the decision of the

State Board fails to provide a basis for judicial review

New Jersey law requires that the Conm ssioner take action
to conbat segregation in the State’'s public schools. As the
Conmi ssioner shirked this responsibility when he renewed and
expanded the charter of RBCS, the Court nust remand this matter
to the Comm ssioner so that he may consider this segregative

effect and devel op an appropriate renedy.

STATEMENT OF | NTEREST

The Anmerican Civil Liberties Union of New Jersey (“ACLU

NJ”) submits this brief amcus curiae because this matter raises

i nportant questions of state law pertaining to charter schools,

raci al segregation, and public school funding. Speci fically,

1 Ami cus uses the abbreviation “Pa” to designate pages in the
appendix filed with this Court by Appellant Board of Education
and the abbreviation “Da” to designate pages in the appendi x of
Appel | ee RBCS.



ACLU-NJ seeks reversal of the decision of the Conm ssioner of
Education to renew and expand the charter of the Red Bank Charter
School on the grounds that he failed to analyze the racial inpact
and population of that school as required by the laws and
Constitution of New Jersey and as explained by the Suprene Court

in Englewood and other cases. Additionally, amcus curiae

submts this brief to enphasize the Conm ssioner’s obligation and
authority to undertake appropriate renmedial action to conbat
segregation in public schools.

ACLU-NJ is a private non-profit, non-partisan organization
dedicated to the principle of individual liberty enbodied in the
Constitution. Founded in 1960, ACLU-NJ has approxi mtely 8,000
menbers in the State of New Jersey. ACLU-NJ is the state
affiliate of the Anmerican CGvil Liberties Union, which was
founded in 1920 for identical purposes and is conposed of over
300, 000 nmenbers nationw de. An inportant part of the work of

the ACLU-NJ is to appear as amicus curiae before this Court in

matters that inplicate individual |I|iberties. See, e.g., Wlde

v. WIlde, 341 NJ. Super. 381 (App. Div. 2001); State V.

Ravatto, 333 N.J. Super. 247 (App. Dv. 2000), rev'd on other

grounds, 169 N.J. 227 (2001); J.B. v. MB., 331 N.J. Super. 223

(App. Div. 2000); V.C. v. MJ.B., 319 N.J. Super. 103 (App. D v.

1999); J. A V. Board of Educ. for Di st. O

South Orange & Mapl ewood, 318 N.J. Super. 512 (App. Div. 1999);

State v. Kane, 303 N.J. Super. 167 (App. Dv. 1997); Gllo v.

Sal esian Soc., Inc., 290 N.J. Super. 616 (App. Dv. 1996); State

in Interest of J.G, 289 NJ. Super. 575 (App. Dv. 1996);




Matter of Adoption of Two Children by HNR, 285 NJ. Super. 1

(App. Div. 1995); State v. Kadelak, 280 N.J. Super. 349 (App.

Div. 1995).

A proper resolution of the issues raised in this case is of
vital concern to ACLU-NJ, which strongly supports protections
against racial discrimnation and segregation. ACLU-NJ is
currently participating in nunmerous cases involving these

i ssues. See, e.g., Russo v. lLe Terrace Swm Cub, Gv. Action

No. L-8182-02 (Law Div. filed Aug. 23, 2002) (LAD claim against
swi nm ng pool that refused to allow mnority nenbers or guests);

Dasrath v. Continental Airlines, Inc., Cv. Action No. 02-2683

(D.N.J. filed June 4, 2002) (discrimnation claimagainst airline
for renoval of plaintiff and others froma flight after another
passenger conpl ained of “brown-ski nned nen”); Cureg V.
Continental Airlines, Inc., Cvil Action No. 02-2684 (D.N.J.

filed June 4, 2002) (sanme); Mrka v. State of New Jersey, Civ.

Action No. L-8429-97 (Law Div. filed Aug. 29, 1997) (suit on
behal f of nunmerous mnority notorists stopped and/ or searched by

New Jersey State Troopers); South Canden Citizens in Action v.

New Jersey Dep’'t of Envtl. Protection, 274 F.3d 771, cert. denied

122 S. C&. 2621, 153 L. Ed. 2d 804 (June 24, 2002) (seeking

application of Section 1983 as an avenue for redress of
violations of Title VII of the GCvil R ghts Act of 1964 comm tted
under color of state |aw).

ACLU-NJ is also committed to protecting the right to public

education and the rights of public school students. See, e.q.,

Estate of Jeffreys v. State of New Jersey, Civ. Action No. 95-
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6155, 1996 U.S. Dist. LEXIS 21360 (D.N.J. Jan. 29, 1996)
(resol ving under |DEA question whether |ocal or state educati onal
agency would pay for educational services provided to disabled

child); Abbott v. Burke, 163 N.J. 95 (2000); see also Joye V.

Hunt erdon, 353 N.J. Super. 600 (App. Div. Aug. 12, 2002) (raising

students’ state constitutional rights against suspicionless drug
testing).

This case presents a question at the junction of these two
sets of issues: de facto segregation in the public schools
The Suprene Court has nmade clear that the Comm ssioner and the
State Board have vital roles to play in protecting against
segregation in state-funded schools. Because they have

neglected their obligations in this matter, amcus curiae

respectfully urges this Court to reverse this matter and remand

it to the Comm ssioner for further consi deration.

SEGREGATI ON I N NEW JERSEY’ S PUBLI C SCHOOLS RENMAI NS AN ONGO NG
PROBLEM_

In recent years, segregation in New Jersey’ s public schools
has been increasing to that point that New Jersey now operates
one of the nobst segregated public school systems in the nation
That this is so is established by the January 2003 report of the
Cvil Rights Project at Harvard University which analyzes
segregation in public schools throughout the United States: A

Mul tiracial Society with Segregated Schools: Are we Losing the

Drean? (Erica Frankenberg, Chungnei Lee, and Gary Ofield,



<http://ww. civilrightsproject. harvard. edu/research/reseg03/rese

g03_ful | . php> (Jan. 2003)).

This report shows that since the 1970's, segregation in New
Jersey’s public schools has becone a greater and greater
problem In 1970, for exanple, the average black student in New
Jersey attended a school at which about one-third of the

students were white. (A Multiracial Society, Table 15 at 49.)

In 2000, by contrast, the average black student in New Jersey

attended a school that was only about one-quarter, or 25. 7%

whi t e. Li kew se Hispanic students attend increasingly
segregated schools -- in 1970, the average Hi spanic student
attended a school that was 38.2% white. Today, the average

H spanic student attends a school wth only 28.8% white

students. (A Miltiracial Society, Table 17 at 51.)

The report also shows that black and Hispanic students in
New Jersey also attend schools that are anong the nost
segregated in the nation. For exanple, in only five states does
the average black student attend school wth fewer white
students than does the average New Jersey black student.
Simlarly, in only seven states do a smaller percentage of black
students attend majority white schools. Mst troubling, in only
three states do a higher percentage of black students attend
schools with over 90% mnority students. Indeed, in New Jersey,
half of all black public school students attend schools wth

greater than 90% mnority students. (A Miltiracial Society,

Table 16 at 50.)



Further, Hispanic students are no nore integrated into New
Jersey’s public schools than are black students. As noted
above, the typical Hi spanic student in New Jersey attends a
school that has 28.8% white students; Hispanic students in only
five other states attend schools with fewer white students.
About one quarter of Hispanic students attend majority white
schools; in only six states do snaller percentages of Hi spanic
students attend majority white public schools. And 40. 7% of
Hi spani c students in New Jersey attend public schools with over
90% mnority students; Hi spanic students in only three other
states are nore likely to attend such thoroughly segregated

schools. (A Miltiracial Society, Table 18 at 52.)

As this Court has recently enphasized, “sound educati onal
and legal principles do not allow for segregation ‘wth its
inherent inequalities of educational opportunities and its
wi thholding of the denocratic and educational advantages of

het er ogeneous student populations.’” Board of Educ. of Borough

of Englewod diffs v. Board of Educ. of Cty of Engl ewod, 257

N.J. Super. 413, 453 (1992) (quoting Mrean v. Board of Educ. of

Montclair, 42 N.J. 237, 242-43 (1964)). See also Booker wv.

Board of Educ. of City of Plainfield, 45 N J. 161, 170-71 (1965)

(“The children nmust learn to respect and live with one another
in multi-racial and nulti-cultural conmmunities and the earlier
they do so the better.”). In order to conbat the problem of
segregation, the Comm ssioner of Education enjoys broad

authority to undertake neasures to conbat segregation, whether



de facto or de jure. Board of Educ. of Borough of Engl ewod

Aiffs, 257 N.J. Super. at 454 (citing Jenkins v. Township of

Morris Sch. Dist., 58 N.J. 483, 504 (1971)); Booker, 45 N.J. at

178.

As explained nore fully in Section IV of this brief, the
current situation in Red Bank is a perfect exanple of the de
facto segregation against which the Supreme Court has warned.
The M ddl e School has about 85% minority students and only about
15% white students while public funds also support RBCS, which
serves as a “safe haven” for white students otherwi se unwlling
to attend the predomnantly mnority Mddle School. As not ed,
the Comm ssioner and State Board failed to address this problem
or how the funding for the Mddle School is affected by the
operation of RBCS.

Certainly the Comm ssioner has not only the power, but
indeed the obligation, to consider this segregative inpact of
reaut hori zing and expandi ng RBCS. In light of the increasing
segregation of New Jersey’'s public schools and the state's
historic commtnment to fight segregation in its schools, the
failure of the Comm ssioner to have done so is particularly

t roubl i ng.



CONTRARY TO THE | NSTRUCTI ON OF THE SUPREME COURT, THE
COWM SSI ONER AND THE STATE BQOARD FAI LED TO CONSI DER
THE RACI AL | MPACT OF RBCS UPON THE M DDLE SCHOCL.

The Supreme Court has clearly instructed the Conm ssioner
with respect to his obligations in reviewng an application for
a charter renewal. He “must consider the inpact that the
novenent of pupils to a charter school would have on the
district of residence” both at the time of the grant of a
charter, “and on an annual basis thereafter.” Engl ewood, 164

N.J. at 328. See also id. (“Continuing assessnent of the

charter school’s pupil population and inpact on the district of
resi dence mnust also occur.”) The Court also made clear that,
while the Comm ssioner has the obligation to renedy intentiona

segregation, he “nust be prepared to act if the de facto effect
of a charter school were to affect a racial balance precariously
mai ntained in a charter school’s district of residence.” 1d.
Because Red Bank is a district with just such a precarious
bal ance, the Conmi ssioner’s failure to address the racial inpact
of RBCS' s charter renewal and expansion, as well as his failure
to take renedial action in light of that inpact, require that

this matter be reversed and renmanded to the Conm ssi oner.

The Suprenme Court and the New Jersey Departnent of
Educati on have al so provided guidance to the Comm ssioner and to
school districts regarding the point at which racial disparity
anong a comunity’s schools becones inpermssible racial

segregati on. In particular, the New Jersey State Quidelines on

t he Desegregati on and | nt egration of Public School s




(hereinafter, the “Cuidelines”) “establish a set of wuniform

criteria for school desegregation in New Jersey public schools.”
Qui del i nes at 2. In its Engl ewood decision, the Supreme Court

recogni zed that school districts nust adhere to the Quidelines

in order to conply with New Jersey |law requiring desegregation.

Engl ewood, 164 N.J. at 324-330.

The @uidelines prescribe a fornula to determ ne the point

at which racial disparity anmong a comunity’s public schools
violates the state’'s obligation to integrate its schools.
Because of the vast racial disparity between RBCS and the Mddle

School, the schools of Red Bank violate the uidelines’s

i ntegration requirenent.

In order to determine whether a conmmunity’s schools have

beconme  segregated, the Qidelines mandate the follow ng

cal cul ati ons. First, the total nunber of mnority and mgjority
students in a district attending a particular school |evel
(e.g., grades Kindergarten through third grade) should be

cal cul at ed. (Quidelines at 15.) Then, the percentage of each

mnority group of students should be multiplied by .3. Thi s
result is the permssible deviation anong public schools for
that mnority group. For exanple, if 10% of students attending
grades K-3 in a school district were black, the permssible
range of black students at any particular school is from 7% to
13% I d. The perm ssible deviation for a majority group, on
the other hand, is the average of the perm ssible deviation for

the two largest mnority groups. For exanple, if a majority



white school district had 10% black students (3% perm ssible
devi ation) and 20% Hi spani ¢ students (6% perm ssible deviation),

then the perm ssible deviation for white students is 4.5% |d.

In 2000-2001, RBCS had 38 white students, 27 black
students, 12 Hispanic students, and 3 Asian/Pacific Island
students.? That sane year, in the Mddle School’s grades 4-8,
there were 41 white students, 149 black students, 79 Hi spanic
students, and 3 Asian/ Pacific Island students. (New Jersey
Dep’t of Educ., 2000-2001 Enrollnment of Borough of Red Bank
Schools, <http://ww.state.nj.us/njded/data/>.) Accordingly, of
the 352 students attending public schools in Red Bank in 2000-
2001, there were 79 white students, 176 black students, 91

H spani c students, and 6 Asian/ Pacific |Island students.

According to the Guidelines, t hen, the perm ssible

devi ation percentages for the three largest racial groups in the
public schools of Red Bank are: white -- 7% (22% * .3);
H spanic -- 8% (26% * .3); and black -- 8% ((7% + 8%/2). As
the table below denonstrates, the racial conposition of RBCS
does not conme close to falling within the perm ssible ranges

establ i shed by the Cuidelines.

2 These nunbers were arrived at by rmultiplying the percentages
for the 2000-2001 school year provided by RBCS in its Brief
subnmitted to the State Board of Education (Pa 189) by the 80
students authorized to attend RBCS by its charter.

- 11 -



VWi te H spani c Bl ack
CQui delines H gh Linit 29% 34% 58%
Both mddle schools 22% 26% 50%
in Red Bank
Guidelines Low Limt 15% 18% 42%
RBCS 47. 5% 15% 33. 8%
M ddl e School 15% 29% 55%

The state’'s interest in preventing de facto segregation
remai ns even though these schools are operated separately. Both
the Suprenme Court and this Court have enphasized the authority
and indeed the responsibility of the Conm ssioner to conbat
segregation anmong schools in a conmunity, even if multiple towns

or school boards are involved. |In Jenkins v. Township of Mrris

School District, 58 N J. 483, 506-07 (1971), for exanple, the

Suprene Court held that the Comm ssioner possessed the authority
to prevent the students of Mrris Township from wi thdrawi ng from
Morristown High School when such withdrawal would lead to the
segregation of each town’s school s. More recently, the Suprene
Court held that the Conmi ssioner had the responsibility to
remedy the segregation that would result from the w thdrawal of

one town’s students from the public schools of another. Board

of Educ. of the Borough of Englewood diffs v. Board of Educ. of

Gty of Englewood, 170 N.J. 323, 343-44 (2002).

The situation in Red Bank is at |east anal ogous. Her e,

separately operated schools in a single conmunity have becone

- 12 -




segr egat ed. The Mddle School has becone overwhel mngly
mnority (85%, while RBCS is significantly nore balanced (52%
mnority). As a result, the Comm ssioner has the obligation to
address this situation and to act to end the segregation that

has devel oped in the schools of Red Bank.

RBCS counters that white students have left the District’s
schools for reasons other than the creation of RBCS. (RBCS
Br. at 14-21.) This argument msses the point. Wil e sone
students of all ethnic groups who now attend RBCS m ght not
attend the Mddle School were RBCS not in operation, others
woul d do so. If even half of the white students currently
enrolled in RBCS were to attend the Mddle School instead of
RBCS, the percentage of white students in the school would rise
from 15% to 20% significantly alleviating the segregation of
t hat school . In fact, the nunber of RBCS students who would
enroll in the Mddle School were RBCS not an option is likely
much higher than this figure: the record shows that 80% or nore
of the students attending RBCS attended schools operated by the
Board before they enrolled in RBCS. (Da 53; Da 77, 147.)

The courts have nade clear that even when private choices
|l ead to segregation in public schools, the Comm ssioner has the
obligation to renedy that segregation. For exanple, even when
| ocal school boards act w thout discrimnatory intent in opening
their schools to tuition-paying students, the Conmm ssioner has
the duty to prevent the exacerbation of segregation resulting

from the school boards’ actions. Board of Educ. of Borough of




Englewood diffs v. Board of Educ. of Gty of Englewod, 170

N.J. 323, 342-43 (2002). Nor, as this Court has noted, should
the Conm ssioner permt the state to becone a *“'passive

participant’ in private discrimnation.” Board of Educ. of

Borough of Englewood diffs v. Board of Educ. of City of

Engl ewood, 257 N.J. Super. 413, 472 (1992), aff’'d, 132 N J. 327

(1993). When the Conm ssioner permts the continued operation
of schools in a single comunity with racial conpositions as
starkly divergent as those of RBCS and the Mddle School, the
Comm ssioner risks permtting the state to become just such a
“passive participant” in the discrimnatory decisions of private

actors.

Further, even if RBCS were drawi ng white students only from
private schools instead of fromthe Mddle School, the situation
woul d be no better because it would be inappropriate for public
funding that would otherwise go to the Mddle School to support
the operation of a “safe haven” for white students who are
unwilling to attend public school. Despite their obligation to
assess the financial, as well as the segregative, inpact of the
operation of RBCS, the Comm ssioner and State Board failed to
deci si on. Accordingly, this matter nust be reversed and

remanded to the Conm ssioner for further proceedings.



THE DECI SI ONS OF THE COVM SSI ONER AND THE STATE BQARD DO NOT
SATI SFY M NI MUM STANDARDS OF AGENCY DECI SI ON MAKI NG

The text of the decisions of the Conm ssioner and State
Board both denponstrate a failure to consider the segregative
impact of RBCS on the other public schools in Red Bank. As
noted previously, the word “race” does not appear anywhere in
the decision of the Comm ssioner, and the decision provides no
hint that the Comm ssioner ever noted the inpact of RBCS upon

the Mddle School. (Pa 73.)

The decision of the State Board of Education is simlarly
fl aned. It states only that the papers of the District did not
“denonstrate[] that [RBCS] has had a segregative effect on the
district’s schools or that expansion of [RBCS] wll have an
i nperm ssible inpact on the racial conposition on the district’s
schools.” (Pa 180.) The decision, however, conpletely fails to
set forth the facts which led the State Board to reject the
District’s conpelling denonstration of a vast racial gap between

RBCS and the District’s school .

These decisions do not neet the standards for agency action
demanded by the New Jersey courts. In an admnistrative
decision on an application for a school charter, the reasons
underlying the decisions of the Conm ssioner and State Board
nmust be “discernable,” even if they “need not be as detailed or
formalized as an agency adjudication of disputed facts.” In re

Grant of the Charter Sch. Application of Englewod, 320 N.J.

Super. 174, 217 (1999). See also In re Charter Sch. Appeal of




G eater Brunswi ck Charter Sch., 332 N.J. Super. 409, 415 (1999).

Because the reasons for the decisions of the Conmm ssioner and
State Boar d do not nmeet even this | ow standard of
di scernability, this matter nust be remanded to the Comm ssioner

for further consideration.

For exanple, there is evidence in the record that, even
t hough RBCS is one-fourth the size of the Mddle School, it had
nore white children enrolled in the 2001-2002 school year than
did the Mddle School . (Pa 7.) Likewi se, the record indicates
that RBCS had nore white students in a single fourth grade class
in 2001-2002 than did the Mddle School in all three of its

fourth grade classes. (Pa 13.)

RBCS does not dispute these stark disparities, but argues
only that other factors have contributed to the racial
conposition of the Mddle School. (RBCS Br. at 17-21.) O
course, as the Suprene Court has made clear, it is not relevant
that other factors in addition to a charter school’s existence
may contribute to segregation in a community. If a charter
school *“affect[s] a racial balance precariously nmaintained in a
charter school’s district of residence,” then the Comm ssioner

“must . . . be prepared to act.” Englewood, 164 N.J. 316, 328

(emphasi s added) . Even if other factors also affect the racial
balance of a <charter school’'s district of residence, the
Cormmi ssioner nmust still act if a charter school exacerbates the

pr obl em



The attenpts of RBCS and the State Board to denonstrate
that the Conm ssioner and State Board considered the racial
i npact of RBCS only highlight the lack of record evidence that
they did so. In its brief, the State Board states: “The
Conmi ssioner reviewed all of this available data regarding the
racial conposition of [RBCS] and the District.” (State Board
Br. at 10.) However, the Board points to no evidence, in the

record or otherw se, in support of its broad statenent.

Likewse, in its brief to this Court, RBCS states: “It is
[RBCS]'s wunderstanding that the Comm ssioner did conduct a
review of the racial conposition of [RBCS] based upon the data
provi ded; and continued to do so in each succeeding year. (Da
74, 136.)." (RBCS Br. at 11.) RBCS attenpts to support this
assertion by reference to the January 13, 2002 Certification of
M chael Stasi, the President of RBCS s Board of Trustees.
However, this Certification contains ©precisely the sane
statenent as the RBCS brief and provides no basis for M.
Stasi’s “understanding” of the nature of the Conm ssioner’s

review of RBCS' s charter and renewal application. (Da 74, 136.)

In sum the decisions of the Conm ssioner and State Board
failed to consider the segregative inpact of RBCS on the Mddle
School and indicate no basis for rejecting the significant
evidence that RBCS has exacerbated segregation at the Mddle
School . Accordingly, this Court should reverse the decisions of
the Comm ssioner and State Board and remand this matter for

further consideration.



CONCLUSI ON

Because the Constitution and |aws of New Jersey require the
Comm ssioner and State Board to conbat de facto segregation in
the state’s communities, and because the Comm ssioner and State
Board have failed to address the segregative effects of RBCS on
the M ddle School, those decisions should be reversed and this

matter renanded to the Conm ssioner for further consideration.
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