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SUMMARY OF ARGUMENT 

A critical quest i on presented here - whether a defendant' s 

statements made pro se in a civil forfeiture proceeding can be 

i ntroduced in the case in chief aga i ns t him i n a cr i minal trial 

- is an issue of first impression in New Jersey. 

Pro se s t atements made in a forfeiture proceeding are 

inadmissible i n the case in chief in a criminal prosecution . 

Thi s result is mandated by state and federal jurisprudence 

concerning the constitutional rights of due process and against 

self-incrimination, as well as the requirements for waiver of a 

constitutional right . 

Civil forfeitu r e proceedings implicate the Due Pr ocess 

Clauses of the state and federal constitutions , and so requiring 

a defendant to choose between asserting his Fifth Amendment 

right aga i nst self-incriminat i on a nd h i s Fourteenth Amendment 

right to require the State to afford him due process before 

permanently taking his property imposes an impermissible cho i ce 

between constitutional rights . 

Moreover, even i f as a categorical matter a choice between 

constitut iona l r i ghts is not a lways impermissible , statements 

made in forfeiture proceedings , inc l uding the s t atement here , 

shou l d nevertheless be excluded under waiver principl es. New 

Jersey has cons i stently required a showing of knowing and 

volunta ry waiver before a defendant can be found to have 
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forfeited his right against self-incrimination . A waiver under 

threat of loss of property cannot be vol untary and was not 

voluntary here . 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Amicus curiae American Civil Liberties Union of New Jersey 

adopts the facts as recounted in Luis Melendez's appellate 

brief , 1 and for purposes of c larity reci tes the follow i ng facts 

relevant to this brief : 

On November 8 , 2010 , members of the Hoboken Police 

Department ' s Anti-Vice and Narcotics Uni t executed a search 

warrant for Apartment 6D at 310 Marshall Drive in Hoboken . 

During the search, police found , inter alia , 347 envelopes of 

heroin , paraphernalia , two-way radios , a handgun , and $2 , 900 i n 

cash in a bank envelope. Def . Br . 5-8 . 2 Mr. Melendez was not in 

the apartment at the time of the search ; polic e arrested him in 

a stairwell in the building as the search was taking place , and 

they seized $28 that was in Mr. Melendez ' s p ossession . Id . at 6-

7 . 

Mr. Melendez refused to sign a seizure report for the 

$2 928. The next day , he appeared for an a rraignment and bail 

hearing , where the court determined he was eligible for 

1 For the convenience of the Court , the Statement of Facts and 
Procedural History have been combined here . 
2 "Def . Br . " refers to Mr . Melendez ' s June 13 , 2016 Appellate 
Brief . 
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representation by the Office of the Public Defender , and he was 

sent to the Hudson County Correctional Center pending trial . Id . 

at 16. 

On December 2 , 2010 , the Hudson County Prosecutor ' s Office 

filed a forfeiture action in the Hudson County Superior Court, 

Law Division, seeking forfeiture of the $2928 pursuant to 

N.J.S.A. 2C : 64-1 , et seq. Mr . Melendez received a notice of the 

f or f ei tu re action on Februa ry 3 , 2011 . 3 The notice provided, 

"[i]f you dispute this complaint , you or your attorney must file 

a written answer or motion and proof of servi ce with the Clerk 

of Court within thirty- five (35) days from the date you 

received this summons , " along with a fil ing fee of $135. 00 . 4 Da 

53a . 5 The notice further warne d , 

A te lephone call wi l l not protect your 
rights ; you must f ile and serve a written 
answer or motion . If you do not file 
and serve a written answer or motion within 

3 The Speci a l Civil Pa r t of the Law Division typically hears 
cases where the amount i n controversy is l ess than $ 15 , 000 . R. 
6 : 1 - 2 . Thi s ac t ion was heard in the Supe rior Court because the 
Hudson Count y Prosecutor ' s Office j oined unrelated defendants , 
which resu lted i n the compla i nt exceeding the amount in 
controversy requirement f o r f iling in the Law Division. Amicus 
ha s confirmed that joining unrelated defendants in civil asset 
forfeiture actions i s a regular p r actice of t he Hudson County 
Prosecutor ' s Office . That practice vio l ates Rule 4:29- 1, and 
amicus is challenging it in a separate act i on . 

4 In the Special Civi l Part , Mr . Melendez would have b een 
sub j ected to a f iling f ee of $15 for answering the compla i nt . 
N . J . S . A . 22A : 2 - 37 .1 . 

5 "Da" refers to t he Defendant-Appellant ' s appendix. 
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thi r ty- five (35) days , the court may enter a 
judgment aga i nst you for t h e relief 
plaintiff demands , plus interest and costs 
o f suit . If judgme nt is entered agai nst you , 
the Sheriff may seize your money , wages or 
prope r ty to pay all or part o f the judgment. 

[Id . ] 

According t o the notice , "[i]f you cannot afford an 

attorney , you may c all the Legal Services Office in t he county 

where you live. A list o f these offices is provided . " Id. The 

off ice provided for Hudson County was Northeast New Jersey Legal 

Services, wh i ch , as Mr. Me l e ndez notes, "does not represent 

clients in forfeiture matters. " Def . Br. 17 ; Da 103a . 

On February 22 , 2011 , a thi rteen-count indict ment was filed 

charging Mr . Me l endez wi t h , inter alia , maintaining or operating 

a controlled dangerous substance (CDS) product i on facil ity i n 

v iolation of N . J. S . A . 2C : 35-4 and several counts o f possess i on 

of control l e d dangerous substance (CDS) with intent to 

distribut e . 

On Ma r c h 22 , 2011 , Mr. Melendez submitted a letter to t he 

Hudson Vi c inage Civil Di v i sion in response to the f orf ei t u re 

complaint . He asked f or an extension of t ime to fil e an answe r, 

and he wrote that he was "in t h e p r ocess of r etrieving 

docume ntation pert i n en t to prove that the U. S . c u rrency se i zed . 

was in no way associated with a ny criminal activit i es as 

a l leged by the prosecut ion." Def. Br . 18. He also asked for 
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appo i nt men t of counsel . The court did not appoint counsel to 

represent Mr. Melendez in the for f ei tu re action , and on April 

25 f 2011, he submitted a pro se response , objecting to 

forfeiture on the grounds that (1) he had not been found gui l ty 

of any associated crime , and (2) the money that was seized was 

not the product of illegal activity, but was the balance of his 

inmate account when he left the custody of the Bureau of 

Pr i sons. He attached a copy of the federal check through which 

that balance had been remitted to h i m. This statement thus tied 

Mr. Melendez to the location where the money - and the drugs -

were seized . 

On Jul y 9, 2012 , the State moved to admit Mr. Melendez's 

pro se forfeiture answer in the State ' s case in chief in the 

criminal p rosecution . On April 23, 2013, the Honorable Joseph V. 

I sabella , J . S . C. , granted t ha t mot i on . Mr . Melendez, through 

counsel, moved for reconsideration , and after oral argument on 

the mot i on , on November 14, 2013 , Judge Isabella denied the 

motion for reconsideration . This Court denied an interlocutory 

motion for leave to a ppea l on January 8, 201 4, a nd after trial 

on ten counts of the indictment , on October 9 , 2014, t he jury 

returned a guilty verdi ct . Mr . Melendez now appeals, inter alia, 

the denia l o f his motion for reconsideration of the decision to 

admit t he written statement in the forfeiture act i on . 
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ARGUMENT 

I . BECAUSE THEY INVOLVE THE GOVERNMENT TAKING OF PROPERTY, 
CIVIL FORFEITURE ACTIONS IMPLICATE THE CONSTITUTIONAL 
RIGHT TO DUE PROCESS . 

Mr. Me l endez faced a choice between asserting his Fifth 

Amendment right against self-incrimination and asserting his 

Fourteent h Amendment right to due process when the State sought 

to seize his property. The trial court erred in failing to 

recognize that the civil action involved a constitutional right. 

The trial court wrote: 

Yes , the defendant had to make a decis i on in 
regard to choosing whether to claim the 
money seized from his house; however, this 
decision did not compromise a constitut i onal 
r ight . Although this dec i s i on may be 
difficult , t he caselaw suggests that it ' s 
not the difficulty of the decision that wil l 
be ana l yzed; but rather t h e constitutional 
right which may be compromised by such a 
decis ion . 

[Tr. Ct . Op . at 7 . ] 

The trial court again observed that "the maj ori ty of the case l aw 

suggests that a defendant ' s stateme nt will be admissibl e unless 

h e were to face a consti t utional dilemma. Here, the defendant 

was not fa cing the d i l emma of being compelled to claim ownership 

of h i s money or waive hi s 5th Amendment rights . " Id. at 8 . 

The t ria l court miss t ated t he constitutional dilemma Mr. 

Melendez face d because it failed to recognize that civil 

f orfeiture actions impl icate the Fourteenth Amendment right to 
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due process when the State seizes an individual' s property . The 

Due Process Cl ause of the Fourteenth Amendment provides that no 

state shall "deprive any person of life , liberty , or property , 

without due p r ocess of law ." This right plainly applies 

where the State seeks to seize an i ndi vidual ' s property through 

c i v i l forfeiture, as the United States Supreme Cou rt has 

r epeatedly held in the analogous Fifth Amendment context . See, 

e .g., United States v . $8, 85 0 in United States Currency, 4 61 

U.S. 555 (1983) (finding that an eighteen-month de l ay in 

instituting forfeiture proceedings did not v i olat e defendant ' s 

d ue p r ocess right s , but acknowledging that civil f orfeitures 

implicate the Due Process Clause) ; United States v . James Daniel 

Good Rea l Prop . , 510 U.S. 43 ( 1993) (absent e xige nt 

circumstances , the Due Process Clause of the Fifth Amendmen t 

requires a pre- deprivation hearing in forfeitures of real 

prope r ty) 

Because government- initiated civil forfeitures i mplicate 

the Due Process c l a u ses in a way that o ther c i v il actions do 

not , the case on which the State relies , United States v . 

McClellan , 868 F . 2d 210 (7th Cir. 1989 ) , is inapposi t e . I n 

McClellan , the court admitted stat ements fr om the defendant ' s 

bankruptcy proceedings aga inst him at a later cri minal tria l . As 

t he State concedes, "McClellan was not fo r ced to choose between 

con stitutiona l right s , he merely h ad to choose between a 
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const itut i onal right and some other benefit." State Inter l oc. 

Br . at 16. 6 United States v. Payment Processing Ctr ., on which 

the trial court relied , is similarly i rrelevant to t he analysis 

here . See No . 0 6- 0 7 2 4 , 2 0 0 6 U. S . Dist . LEX IS 5 6 6 0 0 ( E . D . Pa . 

Aug . 14 , 2006), at *20 ("Requiring defendants in a civil suit to 

choose between proceeding without the benefit of their own 

irrununized testimony and i nvoking their Fifth Amendmen t privilege 

does not compromise a constitutional right ." ). In this case , 

where Mr. Melendez faced a State-initiated forfeiture 

proceeding, he did have to choose between constitut iona l rights 

the right to due process and the right against self-

incrimination . 

II. A DEFENDANT CANNOT BE FORCED TO SACRIFICE HIS RIGHT 
AGAINST SELF-INCRIMINATION IN ORDER TO INVOKE HIS RIGHT 
TO DUE PROCESS. 

The State cannot force a defendant to forfeit one 

con st i tutional right in orde r to preserve another when the 

integrity of police practices is at stake. In Simmons v . United 

States , the United States Supreme Court held that a defendant's 

testimony in a p re-tr ial suppression hearing under the Fourth 

Amendment could not be used in the case in chief aga i nst him in 

the subsequent criminal trial. 390 U.S. 377 , 394 (1968). The 

Court reasoned t hat requiring a defendant to sacrifice his Fifth 

6 "State Interloc . Br ." refers to the Stat e ' s December 13, 2013 
brief opposing interlocutory review . 
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Amendment right against self-incrimination in order to assert a 

Fourth Amendment right "impose[d] a condition of a kind to which 

this Court has always been pecul iarly sensit ive." Id . at 3 93. 

The Court explained : 

A defendant is "compelled" to testi f y in 
suppor t of a motion to suppress only i n the 
sense t hat if he refrains from testifyi ng he 
will have to fo r go a benefit , and testimony 
is not a l ways involuntary as a matter of law 
simply becau se it is given to obtain a 
benefit. However , t he assumption which 
underlies t his reasoning is that t h e 
de f endant has a cho i ce : he may refuse t o 
testify and give up the benefit . When th i s 
assumption is applied to a sit uation in 
which the "benefit" to be ga i ned is that 
affor ded by a nother provis i on of the Bil l o f 
Rights , an undeniab l e tension is created . 

I n these circumstances , we find it 
intolerable that one cons t itut i onal right 
should have to be sur rendered i n order to 
assert a nother. 

[ Id . at 393 - 94.] 

Thus , Simmons "emphasized that its holding applied only where a 

de f endant must c hoose between constitutionally protected rights , 

and not when he merely mus t c hoose between a constitutiona l 

right and some other benefit . " McClellan, 8 68 F . 2d a t 215 . In 

McGautha v . California , 402 U. S. 183 (1971) , the United St ates 

Supreme Court clarified Simmons . It explained that Simmons 

rested not on "a ' tension ' between constitutional rights and the 

polici es behind t hem , " id . at 212 , but on the problem for police 

accountability if defendants were forced to forgo enforcing 
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their Four th Amendment rights i n order to protect their Fifth 

Amendment rights . Such a scenario wou l d undermine the ability of 

the Fourth Amendment and the exc l usionary rul e to preserve the 

integrity of police practices. See McGautha , 402 U.S. at 211 

(Permitting a prosecutor to force a defendant to choose between 

testifying at a suppression hearing and invoking his right 

against self - incrimination at trial would "create [ ] an 

unacceptable risk o f deterring the prosecution of marginal 

Fourth Amendment claims , thus weakening the efficacy of the 

exclusionary rule as a sanction f or unlawful police behavior." ) 

McGautha thus explained that "the Constitution does not 

always forbid requiring [a criminal defendant] to choose" 

between asserting constitutional rights that are in ten sion with 

one another; instead, "[t]he threshold question is whether 

compel ling the e l ect i on [between rights] impairs to an 

appreciable extent any of t h e policies behind the rights 

involved." McGautha , 402 U.S. at 213 . 

Under the reasoning of Simmons , as expl a ined in McGautha , 

Mr . Melendez ' s statement shoul d not have been admitted in the 

crimina l tria l . Compelling e l ection bet ween the consti tut ional 

rights at stake i n t h is case would impair the policies behind 

each right involved . With respect to the due process right in 

t he c i vi l case , one primary policy for requiring due process 

before the State permanently deprives an indivi dual of his 
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property is t he risk of erroneous deprivation . See, e.g ., 

Mathews v . Eldridge, 424 U.S. 319, 335 (1976) . Here , the onl y 

way t he State could properly seize Mr . Melendez ' s money is if 

that money was "utilized in furtherance of an unl awful activity" 

or was the "proceeds of illega l act i vities." N. J . S . A . 2C: 64 -

1 (a) (1) and (a) (3) . Mr. Melendez's ability to assert that the 

money was not the product of illega l activity, but was the 

proceeds of a check i ssued by t he federal government, was 

essential to preventing an erroneous deprivation. With r esp ect 

to t h e r ight a gains t self-incrimination , a State-initiated suit 

that e l icits testimon y on pain of losing one ' s property is at 

the heart of what t he Fifth Amendment's Self- Incriminat ion 

Clause seeks to prevent. As the United Stat es Supreme Court 

explained in Doe v . United States : 

I t is cons i s t ent with the history of and t h e 
policies underlyi ng the Self- I ncr i mination 
Clause to ho l d t hat the privilege may be 
asserted onl y to resist compelled explicit 
or implic it disclosure s of incriminating 
i nformation. Historically , the privilege was 
intended to prevent the use of legal 
compulsion t o extract from the accused a 
sworn communication of facts which would 
i ncriminate him . 

[ 487 u. s . 201 , 212 (1988) . ] 

As in Simmons, forcing Mr . Melendez to choose between t he Fifth 

Amendment right a nd the Fou rteenth Amendment right would 
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undermine t he po licy the Fourteenth Amendment protects of 

l imiting State seizures to those that are permitted by law. 

I n addit i on to the general i nterests under l ying due process 

and self-incrimination , McGautha specifical l y notes the concern 

of maintaining pol i ce accountability , which is particularly 

significant here . Were thi s Court to al l ow the a dmission of 

statements made in civil for f eiture proceedings in criminal 

trials , i t would create a perverse incentive for police officers 

to seize private property and b r ing more forfe iture actions 

(even when they othe r wi se might no t ) , to place more defendant s 

the untenable situation of having to choose 

f or f eiting property or invo ki ng t h e right to s ilence . 

between 

I ndeed , 

i n New Jersey , t hat concern is exacerbated by the fact that 

prosec utors and police departments themse l ve s benefit from the 

proceeds of successful civi l f orfeiture actions . See N.J . S . A. 

2C : 64-6 . In order to preserve the a ims of the constitut i onal 

rights at s take , t he Court s hould not require Mr. Melendez t o 

c hoose between them . 

Other courts have applied the reason i ng fr om Simmons t o 

situations in which a def e ndant is forced to acknowledge 

ownership o f an i tern s ubj ect to forfeiture and thus compromise 

h is Fi f t h Amendment right at a subsequent trial . The Court of 

Appeals for the Sixth Circu i t , in United States v . u. s . 

Currency, 626 F. 2d 11 (6th Cir . 1980) , reasoned , "[c]learly, 
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appellees should not be compelled to choose between the exercise 

of their Fifth Amendment privilege and the substantial sums of 

money which are the subject of this forfeiture proceeding . " U. S . 

Currency, 62 6 F. 2d at 15. Noting that "the government should not 

be compelled t o abandon the forfeiture action," id . , the Court 

of Appeals for the Sixth Circuit remanded the case to the 

district court to fashion a remedy that respected both 

interests , such as providing immunity to the appel l ees or 

staying the forfeiture action until the criminal case had 

concluded . 

The Court of Appeals for the Ninth Circuit , in dicta in 

United States v . Cretacci, 62 F.3d 30 7 (9 th Cir. 1995) , similarly 

cited Simmons for the proposition that "[a] defendant ' s claim of 

ownership at a pre- trial suppression hearing of property that he 

contends was unlawfully seized may not be used to prove the 

defendant ' s guilt , " and observed, "(f]or the same reason , a 

defendant ' s claim of ownershi p of propert y that was subject to 

forfeiture may not be used for that purpose . " Cretacci , 62 F . 3d 

at 311. 

The State cites no case in which a court has declined to 

extend Simmons to the circumstances present here . 

The State relies heavily on Brown v . Berghuis , 638 F . Supp . 

7 95 ( E . D. Mi. 2 00 9) , in which the Easte r n District of Michigan 

reached the unremarkable conclusion that a state court ' s refusal 
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to apply Simmons in the context of forfeiture actions was not 

"contrary to or an unreasonable application of" clearly 

established federal law . Id. at 816. This decision is irrelevant 

it considered the challenge through a federal habeas corpus 

lens , rather than on direct appeal through a state court , and so 

it asked whether the state court ' s failure to apply Simmons was 

an "unreasonable application of clearly established federal law , 

as determined by the Supreme Court of the United States," the 

federal habeas corpus standard. See 28 U . S.C . § 225 4 (d)(l). The 

Berghuis court thus considered not whether Simmons should be 

extended to apply to statements made in forfeiture proceedings -

the question presented here but instead whether Simmons 

already had clearly been applied to forfeiture p roceedings by 

the United States Supreme Court . While the principle a nd 

reasoning of Simmons mandates that statements made in forfeiture 

act i ons be inadmissible in subsequent criminal proceedings, the 

United States Supreme Court has not specifically addressed this 

quest i on . 

The State a lso seeks to rely on cases in which a defendant , 

on his own i ni t i ative , submits a stat ement in support of a 

motion. These have no bearing on t he instant case . In United 

States v . Clawson, 83 1 F.2d 909 (9th Cir. 1987), the Court of 

Appeals for the Ni nth Circuit refused to extend Simmons to an 

affidavit defendant made in s upport of defendant's own motion 
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for return of things seized. Id . at 912. The court held t hat 

this affidavit was a volunta r y s t atement of the defendant, made 

i n support of his own motion . The Court of Appeals for the 

Seventh Circui t similarly declined to extend Simmons to a 

statement made i n support of a f iling t h e court construed as a 

motion for t h i ngs se i zed i n Un i ted States v . Taylor , 97 5 F . 2d 

402 (7th Cir . 1992) . The State ' s reliance on Taylor and Clawson , 

invo l ving voluntarily- init i ated mot ions by defendants , is 

misplaced because Mr. Melendez did not c hoose to fi l e a motion ; 

h e was forced to r espond to a c i vil s u it brought by the State . 

III. MR. MELENDEZ DID NOT KNOWINGLY AND VOLUNTARILY WAIVE THE 
PRIVILEGE AGAINST SELF-INCRIMINATION BY FAILING TO INVOKE 
THE FIFTH AMENDMENT WHEN PROVIDING A PRO SE ANSWER TO THE 
CIVIL FORFEITURE COMPLAINT . 

The Fifth Amendment provides that defendants may not be 

compelled to make self-incrimi nating statements i n criminal 

cases , Doe , 487 U. S . a t 212 , including statements made outside 

of trials t ha t inc r i minat e them in f utur e tria l s . See, e.g . , 

Mi nnesota v . Murphy, 465 U. S . 420 , 426 (1984) . Mr . Melendez ' s 

stat ement here - that the seized money was not the product o f 

il legal act i v i ty - was self- i ncriminat ory in t he al r eady-pending 

crimina l action , because it connected him with the evidence 

police had seized in his mother ' s house .. Indeed , it was the only 

evi dence i nt roduced at tr i al that so connected hi m. Though Mr . 
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Melendez had the r i gh t t o voluntari l y wa i v e his Fifth Amendment 

right and make incriminatory statements , he d i d no t do so here. 

As 

A. Under New Jersey Law, A Wa i ver Of A Cons t i tu t ional 
Right Must Be Knowing And Volunta r y , And Silence Does 
Not Constitute Waiver . 

the New Jersey Supreme Court has made c l ear , 

"[f]undamental rights explici t ly rooted in the Const itution 

require a wa iver by defendant t ha t is ' knowing and vol untary .'" 

State v. Buonadonna, 122 N.J. 22 , 35 (1991) (quoting J ohnson v. 

Zerbst, 3 04 U.S. 458 ( 1 938)) . For example , in finding waiver of 

the right to counsel in the crimina l context, the New Je rsey 

Supreme Court h as held that to ensure t hat a waiver is knowi ng 

a nd voluntary , the cou r t mu s t conduct a n on- t he -record colloquy 

in which t he p e rson waiv ing t h e r i ght to counse l i s "made aware 

o f the dangers and disadvantages of se l f - r epresentation , so that 

the record will establish t hat he knows what he is doing and hi s 

choice is made with eyes open." State v . Crisafi , 128 N. J. 499 , 

5 1 0 (1992) (quotation marks omitted) In New Jersey , mere 

s ilence does not constitu te waive r . See, e . g . , S . D. G. v . 

Inventory Control Co ., 1 78 N. J . S uper . 411 , 41 7 (App . Div . 

1981) . 

The need t o ensure know i ng and voluntary waive r i s 

pa rt icu larly acute in the cont ext o f the Fifth Amendment right 

against self-incrimination . In order to prese r ve t hat right in 
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the f ace of l aw enfo r cement efforts to obtain information , 

courts require l aw enforcement before custodi al i n t errogat ion to 

provide the warnings outlined in Miranda v. Arizona , 384 U. S . 

436 (1966) These warnings are a response to the "compelling 

pressure s which work to undermine the individual ' s will to 

resist and t o compel him to s pea k where he woul d not otherwise 

do so freely . " Miranda , 384 U.S . at 4 67 . When a de f e ndant makes 

a statement after Miranda warnings have been given and l ater 

seeks to exc l ude that statement in a criminal trial , courts look 

to see whether the waiver was made "voluntarily, knowin gl y , and 

inte l ligently." Moran v . Burbine, 475 U.S. 412 , 421 (1 986) 

(quotation marks omitted ) . Aga i n in t he Miranda context , silence 

i s insuff i c i ent to s how waiver of the Fifth Amendment right : "A 

valid waive r wil l not b e p re sumed s i mply from the s ilence of the 

accused after warnings are given " Miranda , 38 4 U. S . a t 

475 . 

The State ' s contention in i ts respon se that Mr. Melendez 

wa i ved t h e Fifth Ame ndment right against self-incrimination by 

failing t o i nvo ke the Fi fth Amendment when answering the 

fo rfeiture complaint i s thus plain l y i ncorrect 

does no t constitute waiver. 

t hat silence 

Mr . Melendez argues that the State should have issued 

Miranda warnings along with the notice of the forfe iture action , 

because h e contends that unde r the circumstances , the suit 
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const i tuted a custodial interrogation. Amicus supports that 

assertion. But even if the Court finds that Miranda warnings 

were no t required, Mr . Me l endez nevertheless did not waive his 

rights here. Whether i n the context of Miranda warnings or not, 

s ilence is insufficient to constitute a knowing and voluntary 

waiver of a constitutional right. 

B. Where The Penalty For Asserting The Fifth Amendment 
Right Against Self-Incrimination Is Loss Of A 
Significant Possessory Interest, The Waiver Of The 
Right Cannot Be Voluntary . 

The notice here did not inform Mr . Melendez that he had any 

alternative to waiving his Fifth Amendment right. It warned, 

If you do not fi l e a nd serve a written 
answer o r motion within t hirty- f ive (35) 
days, the court may enter a judgme nt again st 
you f or the re lief p l aintiff demands , plus 
interest and costs of s uit . If judgment i s 
e ntered a gains t you , the Sheriff may seize 
your money , wages or property to pay all or 
part of t he judgment . 

[Da 53a] . 

Mr. Melendez was thus explicit l y tol d that h e could not rema in 

silent without suffering the penalty of a defaul t judgment a nd 

the possible loss o f hi s property. 

Though Miranda wa rnings would have allowed Mr . Me l endez t o 

unde r s tand the implicat ions of assert ing hi s possessory 

inte rest , even had Miranda warni ngs been iss ue d , Mr. Melendez 

would still have been faced with the c hoice between asserting 
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hi s Fifth Amendment right aga ins t self- i ncrimination and 

asserting his possessory i n t erest in the money . 

The United States Supreme Court has held under a nalogous 

circumstances that such a waiver o f a Fift h Amendment right 

could not be voluntary. In Garrity v . New Jersey, 385 U.S . 493 

( 1967) , the Attorney General of New Jersey was investigating 

alleged fixing of traffic tickets by pol i ce officers in several 

New Jersey towns. Before questioning, each officer was informed 

that " ( 1 ) anything he said might be used against him in any 

state criminal proceeding; (2) that he had the pr i v i lege t o 

refuse to answer if t he disclosure would tend to incriminate 

him; but (3) that i f he r efused to a n s wer he would b e s ubject to 

removal from off i ce ." Garrity, 38 5 U. S . at 4 95 . The United 

States Supreme Court held t hat t h e choice "between se lf ­

incrimina ti on o r job for f ei tu re" was " t he anti thesis of free 

c hoice to speak out or remain s ile n t , " and the r esu lt ing 

" stat eme n ts were infected by the coercion inherent i n t his 

scheme o f ques t i oning and cannot be sus tained as vo l untary under 

our pr i or decisions . " Id . at 496- 98 . As i n Garrity, even if Mr . 

Melendez had received Miranda warnings , he would nevertheless 

have been faced with the constitut ionally impermissible choice 

between r ema ining s ilent a nd keeping his property . See also , 

e . g. , Spevack v . Klein , 385 U . S . 511 (1 967 ) (lawyer could not be 
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required t o give incriminatory s t atements or remain silent on 

pena lty of di sbarmen t) 

Any wa i ver unde r those circumstances coul d not be 

voluntary . 

C. The Waiver Was Not Made Voluntary Because Th e 
Theoretical Options Of Asser t ing A Vague Denial Or 
Seeking A Continuance , Whe r e Mr. Melendez Was Not 
Rep resented , Were Not Practically Available To Him. 

The trial court f ound below , and the State now suggests, 

that Mr . Melendez did not face the cho i ce between asserting hi s 

property right s and asserting his Fifth Amendment right because 

"defendants, in this uni que posit ion , may appl y for a stay in 

the forfeit u re act i on until the criminal proceedings are 

con c l uded . Appellan t , instead, chose t o s ubstantively answer the 

complaint . " State Resp . a t 6 . See also Tr . Ct. Op . at 4 . ("Here , 

the defendant ha d the choice of admitt i ng , denying , or s imply 

r efusing t o a nswer the civil complaint.") The absence of 

appo i n t ed counse l i n forfeiture cases makes t hese hypothetical 

options mean i ng l ess in pract i ce. 

Mr . Melendez was incarcerated when t he State ini tiated the 

forfeiture action, and as demonstrated by his eligibility fo r 

repr esen tation by the Office of the Public Defender i n hi s 

crimina l case , he was unable to hire private counsel t o 

represent him i n the c i vil suit . 
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As t he notice itself acknowledges , counsel would have aided 

Mr . Melendez in defending against the forfeiture act ion, but the 

counsel the not i ce suggested Northeast New Jersey Lega l 

Servi ces - could no t have represented Mr . Me l endez , both because 

he was incarcerat ed , see 4 5 C. F. R . 1 637 ; Omnibus Consol ida t ed 

Rescissions and Appropriation Act , 1 997 , Pub . L. No. 104 - 208 , § 

504 (a) (15) , and because as a categorical mat t er, it does not 

handle for f eiture cases . Da 103a . 

Without counsel , t he no t ice provided no information that 

would have conveyed to Mr. Melendez that h e was f ree to "admit , 

deny , or refuse to answer" the civil complaint . The notice said 

the opposite - it to l d Mr . Melendez that if h e did not answer , 

t he court coul d e nter a judgment a gainst him. 

For this reason , United States v . Kordel , 397 U. S . 1 

( 197 0) , on which the trial court relied , is distinct from the 

case at bar . I n Kordel , the United States Government ha d sued a 

corporation civilly to seize several of t he corporation ' s 

products . As p ar t of t hat suit , t he Government served 

interrogatories on the corporation . Believing a criminal ac t ion 

would fol low , the corporation sought to stay the civil ma tter 

pendi ng the out come of the c riminal case , and that request was 

denied. The corpo r a tion , through counsel , then a n swered the 

interrogatories . The Gove r nment l a t er init i ated a criminal 

action agains t the corp oration a nd u sed i n f ormation f rom the 
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interrogatories against the corporation in the c riminal trial. 

Officers of the corporation later sought to have the conviction 

reversed on the ground that the Government had violated their 

Fifth Amendment rights against self-incrimination through the 

civi l discovery requests. The United States Supreme Court held 

that the Gove r nment had ac t ed permissibly. The court observed 

that "the Government may not use evidence against a defendant in 

a criminal case which has been coerced from him under penalty of 

either giving the evidence or suffering a forfe iture of 

property, fl but it noted that the defendants had never asserted 

their Fifth Amendment rights during the civil proceeding even 

though , c r uc i ally, they were represented by counsel : "We do not 

deal here with a case where the defendant is without 

counsel or reasonably fears other unfair injury. fl Kordel, 

397 U.S. at 11- 12. Mr . Melendez, unlike the defendants in 

Kordel , was uncounseled and was not informed by the court­

provided notice that he could invoke hi s Fifth Amendment right 

in the civil proceeding . The exact scenario Kordel acknowledged 

as impermissibl e happened to Mr. Melendez , and nothing in that 

case sanction s the State ' s conduct here . 

Similarly , State v. Kobrin Securities , Inc ., 111 N. J. 307 

(1988 ) , on which the State re l ies in its response to Mr. 

Me l endez' s appellate brief , is inapposite. Kobrin Securities 

involved counseled defendants facing both crimi na l charges and a 
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civil suit by the State . Kobrin Securities invoked the Fifth 

Amendment i n the civil suit and then sought to stay the 

proceedi ngs . See id . at 310 . The New J ersey Supreme Court in 

Kobrin Securities held that defendants had a right to invoke the 

Fifth Amendment in the civil sui t , but that "[i] t is no t their 

right t o bar the State from proceeding to obtain civil relief 

from securities fraud either in the form of damages or an 

inj unction." Id. The Supreme Court thus reversed the tria l 

court' s exercise of discretion in staying t he civil p r oceedings. 

Kobrin Securities is not illuminating here , where Mr. Me l endez 

lacked counsel and could not make an informed decision about 

whether to waive his Fifth Amendment right , and it is not 

controlling in the civil forfeiture context , where , unlike in 

the securities context , the statute expressly authorizes the 

court to stay proceeding s . See N . J . S . A . 2C : 64 - 3(f) 

Because Mr. Melendez was uncounse l ed , the contrast the 

State drew in its interlocutory brief between New Jersey ' s 

forfeitu re stat ute and the Oregon statute analyzed in United 

States v . Scrivner , 167 F . 3d 525 (9 t h Cir . 1999) (opinion 

withdrawn) (Scrivner II) 7 i s li kewise unavailing. The State 

7 In Scrivner II , the Ninth Circuit applied Simmons to fi nd 
stat ements made in a c ivil forfeiture proceeding inadmissibl e in 
a subsequent crimi nal tr i al . I d. at 533. The trial court here 
refused to rely on Scrivn e r II on the ground that it had been 
withdrawn by the Ninth Circuit. Scrivner II i s not binding , a nd 
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argued that that "the New Jersey forfeiture statute, unlike the 

Oregon statute in Scrivner [sic] , does not mandate the defendant 

claim the property in order to challenge the forfeiture of the 

property . 11 State Interloc . Br . at 11 - 12 . This distinction is 

nowhere made known to a pro se litigant ; i nstead , in New Jersey , 

he receives a notice saying that he must respond or face default 

judgment. 

A pro se litigant reading that notice would reasonably 

believe that his only choice was to answer the complaint or 

forfeit his property. 

D. In The Absence Of A Valid Wa iver , Mr . Melendez ' s 
Statement Is Inadmissible Against Him . 

Because any wa i ver here was not knowing and voluntary , Mr . 

Melendez ' s statement of ownership was inadmissible against him 

in the State ' s case- in- chief in the criminal trial . See State v . 

Hartley, 103 N . J . 2 52 , 27 8 ( 198 6) ("[A] ny statement [obtained 

after failure to honor invocation of right to remain silent] is 

unconstitution ally compelled, and hence inadmissible , as having 

been obtained in violation of the fifth amendment and of the 

state common-law right against self-incriminat ion."). 

IV. THE PROSECUTOR CAN AMELIORATE THE UNCONSTITUTIONAL 
DILEMMA POSED HERE BY SEEKING A STAY OF THE CIVIL 
FORFEITURE PROCEEDINGS ANY TIME A CRIMINAL CASE IS FILED . 

amicus does not rely on it here , but its reasoning may 
nevertheless be persuasive. 
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As t he Court of Appeals f or the Sixth Ci rcuit recognized i n 

U. S . Currency, 626 F . 2d at 17, a defendant ' s right against self­

incrimi nation and the State ' s right to initiate both civil 

forfeiture actions and criminal prosecutions can be r econci l ed 

in a number of ways. The most straightforward way , a nd one 

opt i on the court proposed in U. S. Currency, would be for the 

Prosecutor 's Office to request a stay of a forfeiture act i on any 

time it initiates such an action and a criminal case is pending 

or is filed. See U. S. Currency, 626 F . 2d at 17. 

New Jersey ' s forfe iture statute specifically allows for a 

stay under these c ircumstances : "Upon app lication of the State 

or claimant , if he be a defendant in a c riminal proceeding 

arising out of the seizure , the Superior or county district 

cour t may stay proceedings in the fo rfe iture action until the 

criminal proceeding s have been concluded by an entry of final 

judgment . " N. J . S . A . 2C:64-3(f) . Thus, the l egislature has 

p r ovided a remedy f or "[t]he conflict o f i n t erest resu l t i ng from 

t he interrelat i onship of criminal and civil actions against the 

same defendant" that Justice O' Hern alluded to in State v. 

Kobrin Securities. 1 1 1 N.J. at 312 . Where a criminal case i s 

filed while a civil forfe i tur e act i on regarding property at 

issue i n the cr imina l trial is pending , or whe r e a f or f ei ture 

act ion for such property is ini tiated afte r the commencement o f 
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a criminal case, the prosecutor should seek a stay of t he civil 

proceedings until the. criminal case has ended . 8 

V. EVEN IF THE USE OF THE STATEMENT IN THIS MANNER IS 
ACCEPTABLE UNDER THE UNITED STATES CONSTITUTION , THE 
COURT MAY NEVERTHELESS FIND IT UNACCEPTABLE UNDER THE NEW 
JERSEY CONSTITUTION . 

The admissibility of Mr . Melendez ' s statement in his 

criminal trial implicates both the New Jersey and United States 

Constitutions . The United States Constitution creates a "floor" 

for constitutional protection, see State v . Gilmore , 103 N. J . 

508 , 523- 24 (1986) , above which the New Jersey Constitution may , 

and has often been found to , provide additional rights . See, 

e . g ., State v. Alston, 88 N.J. 211 , 228 - 29 (1981) (broader 

standing under New Jersey Constitution than federal Constitution 

to challenge validity of searches) ; State v . Novembrino , 105 

N. J . 95 , 157 - 58 (1987) (rejecting good- faith exception to the 

exclusionary rule ) ; State v . Johnson , 68 N. J . 349 , 353- 54 (1975) 

(requiring showing that consent to search was knowingly given) . 

Because the jurisprudence concerning the intersection of 

the Fifth Amendment right against self-incrimination and other 

8 Another option would be to appoint counsel to represent 
defendants in forfeiture actions , but this approach might 
require a funding allocation from the legislat ure . See Pasqua v . 
Council , 186 N. J . 127 , 153 (2006) . Moreover, counsel in such 
cases would likely still seek a stay of civil proceedings 
pending the outcome of the criminal trial because of the tension 
between the defendant ' s possessory and Fifth Amendment 
interests . 
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consti t utional right s i n t he civi l forfeiture context is more 

fully devel oped at the f ederal l evel , amicus has referred 

principally to federa l cases he r e. Th i s Court may of course 

dete rmine t hat the rights o f defendants in civil asset 

forfeitu res are a l so protected by the New Jersey Constitution . 

CONCLUSION 

Where a defendant in a criminal actio n is the subjec t of a 

civil forfeiture action in which he p r oceeds pro se , he cannot 

be made to choose between his Fifth Amendment right against 

self - incrimination in his criminal trial and his due process 

right in h is civil proceedings. Such a choice is unacceptabl e 

under Simmon s and its progeny . Moreover , a waiver of the Fifth 

Amendment right against se l f-incrimi nation can n ever be 

voluntary when i nvoking that righ t will resul t in the loss of 

s ubstantial prope r ty . For this reason , Mr . Me l endez d i d no t 

waive his right against self- incrimination here . His statement 

in the c i vi l proceeding s hould h ave b een excluded in hi s 

crimi nal t ria l . 

27 



Respect fully submitted, 

Edward Barocas 
J eanne Locicero 
AMERICAN CIVIL LIBERTIES UNION 
OF NEW JERSEY FOUNDATION 
P.O . Box 32159 
Newark , NJ 07102 
(973) 85 4- 1733 
rlivengood@aclu-nj . org 

28 


