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LEGAL ARGUMENT 

I. Defendants Failed to Meet Their Burden of Establishing 
that the N.J.S.A . 47:lA-S(c) Charge is Justified. 

As expl a i ned in Plaintiff ' s openi ng brief , Plaintiff 

requested easi l y-identifiabl e records , namely civil asset 

forfeitu r e complaints f i led by Defendant Middlesex Coun ty 

Prosecutor's Office (MCPO) and answers to those compl aints . The 

request was one of twenty- one identical requests sent to county 

prosecutors' offices throughout the state seeking publicly-filed 

records . In response to the request , every other county produced 

the publicly-filed records sought free of charge . 

Despite this , Defendants continue to condition Pl a intiff ' s 

access to the public records on payment of a $725.85. Defendants 

primarily seek fees based on N.J . S . A. 47 : 1A- 5(C) . The provi s i on 

a uthor i zes a special service charge based on t he actual direct 

cost of provi d i ng a government record when the records cannot be 

reproduced using ordinary equ ipment o r reproduction invol ves an 

extraordinary expenditure of time and effort . In pertinent part , 

the section provides : 

Whenever the nature , fo r mat , manner of collat i on , or 
vo lume of a government record embodied in the form of 
printed matter t o be inspected, examined , or copied 
pur suant to this section i s such that the record 
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cannot be reproduced by ordinary document copying 
equipment in ordinary business size or involves an 
extraordinary expenditure of time and effort to 
accommodate the request , the public agency may charge , 
in addition to the actual cost of dupl icating t h e 
record , a special service c harge that shall be 
reasonab le a nd s hal l be b ased upon the act ual direct 
cos t of provi d ing t he cop y or copies [. J . The 
requestor s ha l l have t he oppor tunity to revi ew and 
object to the charge prior to it being incurr ed . 

N. J . S . A . 47 : 1A- 5(c) . 

As noted i n Plaintiff ' s i nitial brief , this provis i on must 

be r e ad i n conjunction wi t h OPRA' s manda t e t hat a public agen cy 

must make gove r nment record s " readily accessible" to t he p ublic 

unless e x empt , N. J . S . A. 47 : lA- l , and that the age ncy bear s t he 

"burden of proving t hat t he denial of access i s authorized by 

l aw . " Id . Additionally , OPRA instructs that '"'any limitation on 

the righ t of access . . shall be construed in favor of the 

public ' s right of access . " I d . 

Defendant s a ssert t hat the special service c h arge is 

appropriate because of t h e time and effort exerted t o redact 

publicly- fi l ed records (that are available wi thout redactions 

through the judiciary) and to i dentify and compi l e records using 

judi ciary t echnology. Defendants ' application of the N. J . S . A . 

47 :1A-5(c) was not justi fied and , if Defendants ' arguments are 

adopted , it woul d i mpermi ssibly hinder access to public records 

contrary to the l egis l ature ' s i n t ent. 
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A. Defendants Improperly Imposed a Special Service Charge 
Based on Self-Imposed Hurdles Created by Both Their Poor 
Records Management Practices and Their Failure to 
Cooperate with Plaintiff. 

In their brief , Defendan ts continue to claim a spec i a l 

service charge pursuant to N.J.S.A . 47:lA-S(c) primarily based 

on the time and effort Defendants exert in compiling the records 

from judiciary websites due to Defendants ' poor internal records 

management p ractices . See,~, DB. 1 at 4-5 (explaining that 

"the records sought were onl y accessibl e through a two-step 

process, since the civil forfeitures are not maintained together 

in one file, nor is a list of civil forfeitures maintained in 

MCPO' s normal cours e of business) ; I d. at 5 (explaining that 

" [ s ] ince the respons ive r e cords were not already stored or 

ma inta i ned by MCPO electronica lly, in o rder t o provide them 

electronically, the documents would h ave needed to be r etrieved 

from individua l case fil es , compiled , and individually 

scanned."); Id. (describing t he production process associated 

with producing MCPO ' s recor ds as "overwhelming and time 

consuming" ). Additionally, by Defendants ' admission, Plaintiff 

was excluded from key decisions regarding the use o f s u c h 

technologi es . See e.g . DB at 5 (explaining that "rather than 

undertake th[e] overwhelmingly time consuming process [of 

1 Defendants' brief dated December 21 , 20 1 6 , will be referred to 
herein as "Db." 
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searching for and producing MCPO's rec ords], MCPO opted to 

utilize the Judiciary Electronic Filing System . ." ) . 

As discussed above, N. J.S.A. 47 :lA-S(c) authorizes a 

reasonable specia l service charge based on the actual direct 

cost of production of printed material where the record cannot 

be reproduced using ordinary equipment or where reproduction 

involves extraordinary expenditure of time and effort . See also 

PB2
• 11 - 14 . It does not - as Defendants continue to assert -

apply to the programming or manipulation of technology . Rather, 

N.J.S.A . 47:1A-5(d) , a provision Defendants do not rely on, 

addresses the use of information technology , and would not 

justify a special charge or withholding of information here . 

However, even if N. J . S.A. 47:lA- S(c) applied to time spent 

using information technology, De fendants have fai led to 

demonstrate that the retrieval of e l ectronic court records 

required an extraordinary amount of time and effort . At the risk 

of stating t he obvious, Defendants routine l y file compl aints and 

receive response s to those complaints. As such, retrieving these 

records is more rout ine and ordinary t han exceptional and 

extraordinary . Indeed , every other county has responded t o 

Plaintiff's request by providing the record in ordinary cour se 

of business without imposing a special servi ce charge . Such a 

2 Plaintiff's brief dated November3 , 2016, will be referred to 
herein as " Pb . " 

5 



result is expected , because Pl aintif f reque s ted records that are 

readily-identi f iab l e and easily obtained ; name l y , civi l asset 

forfeiture complaints filed by Defendants during a limited 

period of time and the answers received , if any. Simply put, 

there was nothing "extraordinary" about Plaintiff's request. 

Furthermore, even if the request involved a large 

expenditure of t i me and effort , Defendants cannot penalize 

Plaintiff for thei r own organizational failures. Indeed , 

Defendants p rimarily justify the technology fee based on the 

agency's own inadequate record management practices. 

Additionally , Defendants. seek to penalize Plaintiff for its 

unilateral decision to search externa l records using the 

judiciary' s technology. 3 

Such invocations cannot stand because t hey reward an agency 

for fai ling to meet its obligation to make its "records readily 

accessible," N.J.S.A . 47:lA-1, and to cooperate with requesters . 

See Mason v. City of Hoboken, 196 N.J. 51 , 66 , 78 (2008) . An 

o r dinary request (such as Plainti ff ' s request h ere) should not 

be made into an extraordinary one based on an agency ' s own 

deficient pract i ces . Otherwise , it would encourage agencies t o 

3 Had Defendants communicated any of their al l eged concerns 

regarding the request , Plaintiff would likely have modified the 

request by accepting non- electronic copies. 
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refuse to cooperat e with requestors and adopt poor record 

management pract i ces in order to hinder transpa r ency. 

The Appellate Division dealt with a similar issue in 

Burnett v. Gloucester Cty. Bd . of Chosen Freeholders, and 

rejected such arguments . 409 N.J. Super. 219 (App. Div. 2009). 

The county there argued that it could not (and was not obligated 

to) provide the settlement agreements that Burnett sought 

because the agreements were not held by the county but, rather , 

were held by a third party namely, the insurance carrier) The 

court recognized that accepting the county's position would 

frustrate and undermine OPRA' s fundamental purpose of 

transparency. In determining that the settlements were public 

records , the court stated that "[w]ere it to conclude otherwise , 

a governmental agency seeking to protect its records from 

scrutiny could simply delegate their creation to third parties 

or relinquish possession to such parties, thereby thwarting the 

policy of transparency that underlines OPRA." Id. at 517. 

Similarly here, Defendants cannot frustrate access by 

imposing a special service charge on requestors f or efforts and 

costs stemming from their failur e t o adopt adequate record s 

management practices and their failure to cooperate with 

requestors . To conclude otherwi se would create a situation 

where, in response t o the same OPRA reques t, agencies engagin g 

in strong record management practices and communicating with 

7 



requestors would produce the records either free of cha r ge or at 

minimal cost but agenc ies imp l ementing poor records management 

or ignor i ng requestors would f rustrate access by condit ion i ng 

access on unnecessary fees . Neither the spirit nor letter of 

OPRA, nor precedent , permit that r esult . 

As the Sup reme Court has r ecogn ized, "New Jersey can boast 

of a l ong and proud tradit i on of op e nness a nd hostility t o 

secrecy i n gove r nment." Educ . Law Ct r. v . N. J . Dep ' t of Ed uc., 

198 N.J . 27 4, 283 (2009) . The argume nt s asserted by De f e ndants 

would t hreaten that tradit i on , unde rmine the public ' s statu tory 

rights , and make it more difficu lt for t hose s e eki ng to monito r 

t he act i ons taken on t heir behalf . Defendants ' posit i on s must be 

rejected. 

B . Defendants Improperly Imposed a Special Service Charge 
Based on Unlawful Redacti ons to Public Filings . 

Defendant s continue to seek char ges under N. J . S.A . 47 : lA- S(c) 

for t he amount o f time a nd effort exerted to redact the 

p ub licly - f iled court record t ha t were e i ther filed by Defendants 

themselves or filed without Defendant s ' obj ect i on . 

As detailed in Plaint i ff ' s openi ng brief , Defe nda nt s cannot 

j u stify speci al servi ce charges based on unlawful redact ions to 

public l y- f iled records . Such records a r e ordinarily not subject 

to redact i o n s unde r OPRA . PB at 1 3 - 14 . Addi t i onal l y , as 

p r eviou s l y asse r t ed , t o t h e extent that Defendant MCPO violated 
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court rules by including personally identifiable information in 

its civil summonses and complaints or failing to object to such 

fi l ings, it shoul d bear t he burden and cost of correcting its 

error . Id. Any alternati ve application of N. J.S . A. 47 : lA-S(c) 

would have the effect of improperly restricting access . Id . 

In their brief , Defendants altogether fai l to acknowledge 

the records ' unique n ature as court records and their direct 

role in making the very records sought publicly- available 

elsewhe r e. Simi l arly , Defendants fail to provide any spec i fic 

justification for redacting the r ecords o r transferring the 

costs associated with such actions onto Plaint i ff . Indeed , 

De fendants consideration of the redactions is l i mi ted to the 

conclusory position that the records must be redacted . DB. 6 - 7 

(Arguing that OPRA contemplates r edact ions but failing to 

explain wh y such redactions apply here) . 

I n sum, Defendants have failed to meet the i r "burden of 

proving that the denial of access is authorized by law . " 

N.J.S.A. 47 : lA- 6. As such , t he redactions were unlawful and 

cannot be factored into a special service fee. 

II. Defendants Violated OPRA's Procedure for Imposing a 
Special Service Charge by Failing to Provide Plaintiff 
with the Opportunity to Review the Charge Before The 
Documents Were Compiled. 

In support of the special service charge , Defendants fa l sely 

assert that Plaintiff was provided with an opportunity to r eview 
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the charge before the records were compiled . DB at 2 (Defendants 

characterizing their June 20 , 20 1 6 letter to Plaintiff as merely 

"advis[ing]" that "a special service charge was to be 

assessed."). This assertion can be quickly disposed of, as the 

very letter Defendants rely on p l ainly states that the 

"Middlesex County Prosecutor ' s Office has prepared a CD which 

includes 109 civil summonses and complaints and (4) Answers , 

Demands f or Damages , Separat e Defenses and Designation of Trial 

Counse l f rom defense counsel . . fo r the period of January 1, 

2016 to June 1, 2016 ." See DB at Exhibit A. Thus , by Defendants 

own admission Pl aintiff was informed of the c harge only after 

t h e records were compiled , redacted a nd transferred to a CD . 

As explained in detai l in Plaintiff's ma in brief , 

Defendants' action s violate OPRA . Defendants ' failure to provide 

Pl a i ntiff notice of the imposition of a f ee runs afoul of OPRA ' s 

explici t mandate that a requestor be provided with "the 

opportunity to review and object to charge pr i or t o it being 

incurred." N. J . S . A. 47:lA-S(c) ; Pl. Br . at 14 . Addit i onally, 

Defendants' failure to cooperate with Plaintiff violates "the 

responsiveness and cooperation expected from custodians ." See 

Gilleran v. Bloomfield , N.J. 22 (2016) (citing various 

p r ovi sion s wi thin N. J . S . A. 47:lA- 5); See also PB. at 9 

(explaining custodians obl igation to work with requestor s .to 

reasonably accommodate requests , and out lining various 
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prov isions wi thin OPRA designed to fost er cooperation such 

cooperation). 

CONCLUSION 

For the foregoing reasons , as well as the reasons set forth 

in Plaintiff's opening brief, the court should direct Defendants 

to provide the records requested, and award reasonable 

attorney's fees and costs to Plaintiff. 

Dated : January 26 , 2017 

Respectfully submitted, 

IRI S BROMBERG (067272013) 
EDWARD L . BAROCAS (026361992) 
J EANNE LOCICERO (024052000) 
AMERICAN CI VIL LIBERTIES UNION 
OF NEW JERSEY FOUNDATION 
89 Market St r eet , 7th Floor 
Newark , New Jersey 07102 
(973) 854-1713 
Attorneys for Plaint i f f 
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